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D J8 C I. A a A T I O N 



ftxfft 1594 to 1599 I furthered otwlies at cte Xnstitute of Flaah 
l>isea«o of the Unlvorielty of Bona, «n4 I vas awsirded ny doctor' # 
dagres by tlie said vx^vearelty in l99di 

I joiiwd BACT Mcti^igcflellBchaft of ^7056 Ltidwlgshafen, Germany, 
in and have since been workl&g in the fi^ld of the 

Gharaocarlsaclosi and &ore«ndag of ftmglcldal sMbata&cas, and am 
therafoara fully eoavarsant with the cechaicsa fiald to which the 
ijwTttacion disaloaad and olalrnd in eCT^icatioa Serial Wa, 10/616,990 



I, aeiishard Stiexrl^ Dr- agr.r a oltizeix of the PadBi^al Rapuiblio ot O 

Gennany a&d rt aiding at Jahnatar, €7251 Pireinsheiw, (Sarmany, hsraby jjj 
declare ^fi follows J 

1 am fully trained a^adoulttiral engineer/ having ccvdied ^ 

hqrticultTiral voienoe at the Technical tftiiveireity of Moni^- < 
Weihaaatapbao., Oermany, from 19B7 to 19929 



yj 
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1 have scuditd tbe record q£ application Serial No. I0/€is«dso^ 
and particularly tb« Offica actim ipailed on August 19, 2005, aa&d the 
priof a^ aQpplled by bhe Examiner « iii parti Qular tb^i teaching of 
ajrea« mt al. 6,127,570)1 and ch.e teaching oC fiever^di^^gr et ai. (Vff 



It is my uodera tanking that the Examinar co&taada that the 
particolaa: taatixres of the beai^ophenmea which are Mpraaented by 
forwila (t) ot applicatiodft Serial Vo. 3.0/»6,9S0, as wall as the 
auicability of the oompounida to ooaatrol Paauddcercoaporella 
Aaipotrichoideff in crop plants which property results from the 
particular atracture o£ the heszepheoosea of the formula (i) , vera 
already wall vithin the puxviev oS a peraon woarkihg in the fial<l of 
fvoa^lcldal lagredieuts la view of either one of the prior art 
teacthio^s referenced above. 

I cannoc ghffre the SacatniAer's position as set forth in the Office 
aetiiUL of August 19/ 3005# for the following reasons. Curtae et al, 
specifically atate that bensgphenoaes encoiapassing the benxophanoaes 
of the foxtnula I vhioh are defii:^^ in the elalnis of application Serial 
No. xO/ei€,SBO we effective against powdery mildew diaeaaaa like 
filunerla (BryBlphm) ffrminis, SxysiphQ ddboraCearum/ Podospihasra 
ieucotrlcha, Cmainula neoator and the like (sea col. 3, lines 19 co 
25| of Curtrd at sJL.) . Xt is lioportant to note in this context that 
all of these pathogens grov on the leaf surfaces • In contarast thereto. ^ 
the fungus PMudoeezncosporella hei^^otrleshoides which is referenced in ^ 
the olaisip of ax^pUcation Serial VTq. I0/6lfi/950 is a plant pathogen 
Which primarily grows in the plant tissue , Further exassples of 
pathogenous fungi which mainly grow in the plant: tiseue Include 
AZtejTwia solaai/ Botzytls cinerea, Jiusaxiuot culmovm, J^hytppbt2»bra 02 
iAfeatans^ PlBamopsiXA vitlcola, PucdjadA recondita, j^icularia ^ 
oiirsae, or jyT^enopboira teres, — ^ 

It is veil known in the fungicidal art that a large number of . ^ 
fungicides which are effective against powdery mildew dlEeaaes. ie* . ^ 
fuz^gal diseases whloh grow on che sx:irface at leaves, do not provide ^ 
sufficient control of plant pathogenous fungi which mainly grow in the CO 
plant tissue. Bxamplss of mdh fungicides which only provide eoacrol 
of powdery mlldsw include dinocap^ b^pinmate/ echirinoi. dimeehirlmol^ 
pyiascphoa, and dodemorph. 
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Serial XO/S1€,9SO 

It 10 also v«U kno.« in cte fungicidal art that: the ef«,ctlTlty 
i« ir^*^^ * ^""^ ^ ta»e Plant tlss J 

^«billty of the cc«pcn»d, ^i^o. thaee factor, affect tha uptL cf 

£« propertlcfl pf cba c«op««i=d withlB tJt* plwt tiacue, do 
«0t a major effect oa tba control o£ ftmgi that liva on the plant 

surfaces- m rct«cpect, it l« eo«eti«.B po.alJ.la fee datarmlna Jhich 

l^atola bo predict tha actl^ty of con^ agalnat a pLt 
dwelling £^9U, Which ia known to ba acti^ against powdery ndldaw! 

Xfta forasoi,^ general technical background knowledge al.o hold. 
t«e ,*ara bcnzophenooaa In ganeral and tha bcnxopbononao of tha 

'V^ ^Wllcatlcn sarial ^. xo/ei«,s« 

^ Jf^o^lt ^ S«»«rally imcwn to he only pocriy 

^ clw '^'^"''^ pa«hos.«ou. f^i"^? 

tha lnfon«tion avallahle from teaching o< 5iev«rfiaff at « tS^ 
raamts, presented tables 1 and a of *levertL^ «r «1. Tba 

eh. •^a J. fina 4 OE sioverdlngr ee al. dencnstirata that 

tha b««oja»aao»a ccapound BP-4 (5-b«o«o.a. .e-dl»erhyl-2,4',6' 
t.c««atho*y.ben,o^«««.) exhibit., at tha iix^atigatad a-ounta. «o 

:iip:^^T«f™ t^'^ ^ -"-^^-^^^ 

«e»c^a«umea j rafawnced i«i the current claima of appiicatiaa Serial 

c«ati«^-t«a. in option, ^ ^^^an „Mca cculd not raaao^y^ . 9 

r.*" i=«or««tlcn Which waa available f ^ 3 

tea^. Of CUrtae et al. a»d of tfievardm^ «t al. when ^ ^ 
aRPllcatica waa filed. ^ 

To further daaoaatrate that tha efficacy of b««ephfetionaa a^alnat 
P-thogenoua ehat «ainly grcTT^^ 

tod lnvc,t»gatioM, The teats ware carried oat by Be or ondar w 
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which was fonsolaced in a stock aolMtion £ollovrB! 

A «9olutioiii o£ 25 kng o£ bonaopbenonA aonopQund was extended 
10 ml with a 9981 per voXmie dolvwit;einul«ll?i«r mixture containing 
aicecoito dnd/or d&giettayisulfoxid as solvent and O^pasol^ SL. 

(tT^tting agent ha^crin^ emul«ifyii7^ dispersli^^ ^cticA based on 

ftttoxyXated aDcylpb^nola) as tha amuleifier. :nia 10 nU. swglm t^as 
further extended ^itb water to XOO ml, ma the loo tnl flan^le watf then 
diluted wlta a mixture o£ the e^Xventr thA ewulsifler and watser to 
give tho duimd eoSiQentration. 

The efflcaoy of Kha benzosdieiioQe conpouad Xa againet diffexent 
paehogezvTus Cungi that mainly grow in the plane tiaaue was 
inveatigated M fellowai 

E^eventadve fuagieidal control of early blight on ton^oea 
(AleexnajT^a ^olooi) pi) 

Young seedlings of tomato plants were grown in pots« These plants 
were aprayed to nm-of£ with an a^ieows suspension, oontaini^ 250 ppm 
of the benaophanone £a. Ihe next day, the treated plants ware 
inoculated with an aqueous sui^penaion of Altanaria sdlMnJL^ Then tne 
trial plants were ImiMd&ately transferred to a humid chaidber. After S 
days at 20 to 22»C and a relative huwiOity close to 100 ^, tua extent 
of fungal attack on the l^ves was visually assessed as % diseased 
leaf ana. 

Preventative control of grey mold (BotrytKi cinersa) <m jreen 
pepper (BQTRCX PlJ 

Young seedlings o£ green pepper wer« grown In pots to the 2 to % 
leaf stage. fRxeea plants vara sprayed to ruu-off with a;^e0us 

- 4/e ^ 
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mwpoaaloia centAiaing 350 ppn of cjm beteojOxaioa* m. The n«rt: day th« 
tir««ted pitmed w,re iaoculat.d vleh a •jkob auspeaaion of Botiyfcl* 
cia«*«« U> a 2 % aqu^oue biowalt aoXutioa. Then the trial plant* vere 
i«««»ai*t»ly tzanaforrad to a d»tk, hiMoid ohaalser. Aft«r S dl^yi at 22 
to 24«C and a r«laUY* hwnidity olos* co XOo » ehm axteat of fiogul 
attack on the laaves was vlaually asBeaaad aa * dlaaased leaf araa. 

Oonerol o« cvam .rot op pearl millet caused by Fuwarluw ctilmojruB 
(TOSAca 91) 

©ot-grwa paarl raillat saeOlinga wlcK 2-3 trua leav«e of tUa 
variety "Gelfee Rolban-hlrae" wa7« sprayad to run-off viU) an tujoeoaa 
auapenaioa, eontalalng 290 ppm of the benaoplieneiie la. Hbm plants vara 
allowed to alr-dzy. oa the followiag day the plants wera iaoculated 
with aa speza suapanslooB of T^ariuD ciiiAOrum in a 2* aqueous «aXt 
aoiutlm. ihan tha trial plants ware iRittediafcaly ctaaafarzad to a 
Innnid ohanbez. After 6 days at 33-2S*C and a relati-w humidity dosa to 
100 * tha extent of fungal attack o» the leaves was visually assassad 
as % diseased laa£ area. 

coiatT<;l o£ lata bllgrht Ob tonatoas aa-osed hy JPhytajsibthera 
infeseans {Vfcrsta fii) 

Younf seedlings of tonaco plants were grown in pots, ihesa plants 
ware spnyad to rua^off with an aquaoiua auapeasion, eontais^g 25o ^pm 
of the banaophenone la. The next day, the treated planes were %. 
inoottlated with an aizoeaus suspension of ^oraagis of Bt^tephthorm. ?k 
infotftsans. Aftar inoculation, the trial planes ware inniediataly 
cranafaixed to a humid ohaica»er. After £ days at le to 20 •C end a 
relative teaaidity close to 100 * the extent of fVagal attewk on the 



o 
111 



leaves was visually assessed aa % diseased leaf area. ^ 

Fungicidal control of grapa dowtry mildsv eauvea by PlauMcpara ~ 

Srepa outtings of the eultivar "Meniar-Thvorgau- were grown in pota . f- 

bo the 4 to 5 leaf stage. These plants were sprayed to r«i-off with an C/5 
aquftotaa suspanaion, cantainlag 2S0 ppn o£ tha benaophenoBe la. The 
awet day tha treated plants wm iteeolatad with an aqueeua apere 
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cuflpMUiloix Of Plusmtfpara nUcolM hy irpraying the -t^peaaioa 4* *t th* 
loner l*af,aia«. Th«a th« trial plant, vera iii»«*lately fcraMferr«d 
tor 24 J, CO a humia chamber with 22 - 34-C tmd a relrtlre humidity 
. Qlom to 100 % wfa«* they ^ kept for 2i h. 8tfbMqtt«itly, the piaaxts 
eultivatcd for a pairiod oC s daye la a graeolunua at 3o - 2»» c 
«d a relatl^ huffll,Ucy about 50-aO *. to .ti»aXata th« oucbraafc of 
tha dlsaaae aywptoniB. the plants waire then transferrad to a hu»id 
Obaabar again ^teva ^hey kapt for an additional 2* how*. Than 

the «Kt«it Of fvmgai attack on tha lower leaf surfeea was visually 
assessed aa % diseased leaC area. 

CttaratimB control of farotm rust on ^eac caused by Pueoinia 
z9«MiDdie« {vmxsea Ri> 

The first two developed leaves of pofc-grown whaat se«dl±ng of che 
variety "iCanslar- were dusted with spores of Pucelnla «condita. To 
easttre tha euceese the artifioiai inoculation, the plants were 
transfarred to a hmaid chsniber vhere thay were kept for 24 h wltboat 
light and at a relatl-va humidity of 95 fco 99 % and 20 to aa'C. The 
nasEt day tbe plants were sprayed to run-off with an aqueous 
suspenalob, coneaining aso ppm of tba benaopheaoiM la. iha plants ware 
allowed to air-dry. ihen the trial plants ware cultivated for e days 
la a graanhoTwe ohanbey at a2,36*c and a relative hmldity between 70 
and 80 I. Tba oxtaat of fungal accaok oa the leaves was visually 
aeeeasad as % disaasad leaf ax«a. 

Preventative ftjnglcidal centrol of rlea blast caused by O 
J^icolaria oryssaa (pysxos pi) q 

Leaves of pott-grown rice seedling of tha vMltty "Tal-»oag 67« J 
ware sprayed to run-off with an aqueous suspension containing 250 ppm ^ 
of tha benzophanone la. The plants were allowed to air-dxy. on tha 2 
following day the plants were inoculated with an aqueous spore °" 
suspension of fyrieux^ri^ oxyrae. Then th« trial plants were 
iniiediately transferred to a humid ebairiber. After $ days at a2-24"C and 
a relative hMnldity dose co loo % the excent o£ fungal attack on tha 



_ — — e^-sMk ^wn^AA accacK on uie ^ 

leaves was visually assessed as % diseased leaf azea. ^ 

Ml 

control of net bleeoh on barley causea by Pyreaaphora teres 
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Serial No. 10/S1C,»80 
CSMBBK et i^l. 

(SIXtflTS Pi) 

Tb© first fully developed ldav«« of pot grown barley plaa&a were 
>pray«d to xwi-ofC with m aqueous •uifpensioiv oontnioios iSQ ppm of 
tue bonaoph«Bone I». The a«ct day tbe troatod planes, lnoaulatt«a 
with fin aqueous ^ore Buspension of Jj^pphora ^dya. arsctoloia; 
fcszM. Thflo Che crlsl plaaca ifere inmodiatoly transserrad to a Hunid 
Obainber. After 8 days eultiT«iti«n at 20-2««c and a rolatlvo humidity 
eloaa to loo %, the axtent o£ fungal attack ea the laavea was viwaiiy 
assessed aa % loaf avaa. 



The activity ot tlia bcmscqphanone conqpousd la against 
Peeudoeorew^areJla Ijeipocricholdea (96DCKS PI) In wh«at plaats was 
lavestlgatsed by applying aa aqueous suassnsio:^ eontaiijifls 250 ppm of 
the bensepheoone la to leaves of potted wheat seedlings cv. 'uarw^i" , 
xnooulacla^ the treated wheat plants and asseseing the extent of the 
development of the infection in tha manner described on page 9, 
indicated line 35, to page lo. Indicated line a, of the application. 

Hms xaeults are sungnariBed in tbe fellotrlns tablet 





Pmi^al Attack S50 
pptn of IB 


Fungal AttacK In 


ALTESO Fl 


100 % 


100 V 


BQTI^ PI 


100 % 


100 % 


FUiSACtT PI 


SQ % 


90 % 


PHXllN PI 


100 % . 


100 * 


KASVZ PI 


M % 


[30 % • 


PUCCRl* XX 


100 % 


100 % 


PTOIOR PI 


100 * 


100 \ 


PYRNTE PX 


100 % 


100 * 


PSDGSSB PI 


ov 





HhUe pcwdery wild«»a grow mainly on the surface of plant leaves 
the pathogens listed in the table above after a short infection period 
on the surface of the leaves (eotpphytic Ufa sea^e) . have an 
endopi^ic growth within the plant leaves. The results demonstrate that 
the benxephenone la does not sufficiently control the short eotophytie 
and the followlnsr endophsn;lc life scagee and thus does not pre^t tha 
inasslve daaaga cf tha plants. After the short infection period 
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P/»eudcKrereo«porBlla Aetpotjrleicwidetf growtha devply la tha atea o£ 
cereals and in the leaf layers wrapped arc3(u»d tlie etem, thezelsy ^Icnrly 
cfRwlD^ « destruction og the plant ti^jsuo over a period of several 
maxs. During thie period Uia fuogua growing in t2ie tisms of the «t«ii 
is T*aH protected toy ths leaf layers againet envlToamantal Inflijencas 
or diract contact vinh ohemicale. Therefore it highly sw^prlaiug 

that the henvophenones 7 which aire referenced in th« claims o£ 
application Serial No. 10/«16,950 and which are nec active against 
othar plant dwelling finigt provide sufficient control of 
P«entfoeercoarport2lla b^xpotricij^ido^ . 

Z find nothing in the diaolosnxe of either one of the references 
which were applied by the Bxaminer in the Office action dated August 
ld« 2005^ whidh auggeatfi or In^iliefl that the benscphenonee z which are 
referenced in the olal&e o£ application Serial Ho. 10/51^^950 are 
ueefnl to cositroi PseudocercQeporella b^rpotrlchoides infections in 
crop plants. 

1 further declare chat all etatements made herein c£ vy own 
knowledge are true and that all etatoments made on Infoxrttation or 
belief are believed to be true; and further that these etatenents are 
mde with the knowledge that willful falae st^temente end the liTce so 
Tn^de are punishable by fine or itnpri^onmazLt^ or both, nnder Section 
101 of Title 18 of the tmited States Code and that such willful false 
statements may je^ardise the validity of the applioecion or any 
patent iaeuinff thedpeon. 



Sigoed et 67036 Ludwigehaf en# this j^^^ day of Je^f^^vc/ 

/// " 



2006. 




(signacurB of DaclarBDB) 
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